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ON THE QUESTION OF THE CONCEPT OF LEGAL AID

The article explores the concept and types of legal aid. Theoretical approaches to defining
the concept of legal aid, its character and nature, as well as the correlation of the concept of legal
aid with such concepts as «legal aidy, «legal services», «legal services» have been analyzed.

The following special features of legal activity are outlined: the connection with constant
work on legal texts, the objectivity of lawyers in their professional activity, the use during its
implementation of such professional categories as guilt, causality, responsibility, etc.; relation
to law-making, legal interpretation, legal implementation and law enforcement; expression in
legal actions and operations — purposeful, planned, which require professional and legal skills,
abilities, techniques, training, technical equipment, etc.,; obtaining a result by means of legal means
and various methods, the occurrence of legal consequences or the creation of conditions for actions,
the performance of which determines such consequences.

It was established that the legal definition of legal aid does not reflect the full essence of this
concept, since it is not enough to define legal aid only as the provision of legal services. It would be
appropriate to approach the consideration of the concept of legal aid both from the point of view
of legal activity and from the position of legal service, since legal aid as a process flows and occurs
as a legal activity of a qualified subject (attorney or specialist in the field) and is expressed externally

in the form of legal service as a result of practical legal activity.

It was concluded that the study of the concept of legal aid and consideration of its various
components represent an important research link that ensures the development of the mechanism
of obtaining and providing legal aid to individual and collective subjects.

Key words: legal assistance, legal activity, practical legal activity, legal service.

Formulation of the problem. Today, many research-
ers are interested in the concept of legal aid, there are
ongoing scientific discussions about the nature and nature
of legal aid, there are many approaches to defining
the very concept of legal aid. The relationship between
the concepts of «legal aid» and «defense against prose-
cution» is widely discussed. Despite the numerous publi-
cations devoted to these issues, the vast majority of them
are devoted to free legal aid and the problems of its
implementation in Ukraine. The concept of legal aid as
a whole is not given the attention it needs. This can be
explained by the fact that interest in the category of legal
assistance is in most cases directly related to the provision
and receipt of this assistance. However, knowledge about
the concept of legal aid will allow you to better under-
stand the essence of this category, understand the types
of legal aid and ways of obtaining and providing it.

As already mentioned, in recent years, scien-
tists began to address the problem of obtaining
and providing legal aid more often. Some of them
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emphasized the study of legal aid in constitutional
law (N.V. Albrant, T.I. Ilyina, O.V. Krivonosova,
A.G. Manafov, R.G. Melnychenko), others consid-
ered the role of lawyers and notaries in the process
of providing legal aid, the third — the legal nature
of advocacy, the status of an advocate and the organi-
zation of advocacy. Certain aspects of ensuring a per-
son’s right to legal aid in various spheres of state
activity were studied in the works of O.M. Bandurky,
T.V. Varfolomeeva, A.T. Komzyuka, V.V. Kopeychik-
ova, O.F. Skakun, P.T. Rabinovych et al.

It is worth noting that studies of the institution
of legal aid from the standpoint of constitutional law,
as a rule, are reduced to the analysis of the right to
legal aid itself, its features as an element of the con-
stitutional status of a person and a citizen. The consti-
tutional right to qualified legal assistance belongs to
the institution of the basic rights and freedoms of a per-
son and a citizen, which are the basis of the legal sta-
tus of an individual. This right, on the one hand, is one
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of the most important rights of a person and a citizen,
and on the other hand, it is a guarantee of compliance
with a set of other individual rights.

Presenting main material. The legal nature
of the right to legal aid contains in its normative con-
tent the unity of material and procedural origins, it
can be considered as a right-guarantee, which must
ensure the proper legal conditions for the consistent
implementation of the right and the effective achieve-
ment of legal goals by citizens [1, c. 18-19].

In general, legal aid is considered as an inter-
disciplinary institution [2, p. 375], which combines
legal norms that form the basis for the activity
of state and public bodies aimed at providing citi-
zens and organizations with legal assistance. In a nar-
row sense, it is a system of actions aimed at ensur-
ing and protecting the rights and legitimate interests
of citizens and legal entities.

Today, there is no unambiguous definition
of the concept of legal aid. In the sources, we can find
the following interpretations of this legal category:

— legal assistance is assistance that is provided
only in the case of defense against prosecution in
criminal cases by lawyers only;

—legal aid is any type of legal aid, with the excep-
tion of the protection of a person against prosecution
in criminal cases, which is the same concept as legal
aid and is not included in the latter [3, p. 21];

— legal assistance is any type of assistance pro-
vided by lawyers, as opposed to private practicing
lawyers who are not lawyers (specialists in the field
of law) and legal entities under private law (law firms,
legal companies) providing legal services;

—legal assistance is any assistance of a legal nature,
which is provided free of charge on the grounds
defined by law and by the subjects provided for in
the law [4]. According to the criterion of payment
(free of charge), legal assistance differs from legal
services, which are always provided on a paid basis
in accordance with the provisions of the Civil Code
of Ukraine [5].

In the legal literature, along with the concept
of «legal assistance», the concepts of «legal assis-
tance», «legal services», «legal services» are used.
There is also a point of view according to which
legal assistance provided by lawyers is a service
[6, p. 31,32].

This is the opinion of the Constitutional Court
of Ukraine — in its decision dated November 16,
2000 No. 13-pr/2000 in the case of the constitutional
appeal of citizen S. regarding the official interpreta-
tion of the provisions of Article 59 of the Constitution
of Ukraine, Article 44 of the Criminal Procedure Code

of Ukraine, Articles 268 , 271 of the Code of Ukraine
on Administrative Offenses (the case on the right to
freely choose a lawyer) defines the concept of «right
to legal aid» as the possibility of an individual to
receive legal (legal) services guaranteed by the Con-
stitution of Ukraine [7, p. 24-30].

In the Constitution of Ukraine [10], along with
the term «legal aid», such a concept as «protection
from prosecution» is used. Of course, the question
arises whether this field of activity is covered by
the concept of «legal aid». Today, this question gives
rise to scientific discussions.

The main difference between the concepts
of «legal aid» and «defense against prosecution» is
seen in the subject of providing legal aid. These con-
cepts are related because they contain the same goals,
which can be defined as the protection of rights, free-
doms and legitimate interests [8, p. 21].

In the criminal process, the defense attorney com-
bines defense and legal assistance. This can be clearly
proven on the example of Article 44 of the Criminal
Procedure Code of Ukraine [9, p. 200], the norms
of which determine that the defender can be not only
a lawyer, but also relatives, guardians, custodians
with the consent of the defendant. These persons may
not possess legal knowledge, which means that they
cannot provide legal assistance, although they will
provide protection.

The activity of a lawyer has a subjective-objective
nature, is aimed at obtaining a result with the help
of legal means and various methods and is expressed
in purposeful, planned actions. In this context, it
seems interesting to study the concept of legal aid
through the prism of legal activity, which would
make it possible to highlight the relationship between
these concepts and the place of legal aid in the system
of legal activity.

O.F. Skakun understands legal activity as a sys-
tem of specific actions for the protection and protec-
tion of the rights, freedoms and legitimate interests
of an individual, which are carried out by a profes-
sional lawyer within the limits of the law and have
legal consequences. It can be noted that in the pro-
cess of carrying out legal activities aimed at pro-
tecting the rights, freedoms and legitimate interests
of an individual, a professional lawyer (lawyer, spe-
cialist in the field of law) provides legal assistance
[11, p. 798]

M. V. Koval distinguishes as a type of legal activ-
ity the protection of clients in legal cases pending in
court, using the work of lawyers who also provide
consulting work on the application of legal norms
[12, p. 116].
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O.H. Yushkevich and I.A. Logvinenko define
legal activity as a type of social activity of law-
yers in the field of law on a professional basis with
the use of legal means and methods within the lim-
its of the forms established by law and distinguish
the following characteristics:

— 1is carried out in the field of law (law-making
(normative, legislative), law enforcement, interpre-
tive activity, systematization, accounting of norma-
tive and legal acts), because practically every day
there are a wide variety of life situations in which
individuals, lawyers, in order to obtain a positive
result, apply the norms of law and satisty individual,
social and public needs and interests;

— clearly regulated by law;

— is carried out by specially authorized legal sub-
jects (lawyers) who possess legal knowledge, includ-
ing acting on behalf of the state of Ukraine, within
the limits of powers (rights and duties) determined by
legal norms, ethical codes of lawyers, etc.;

— aimed at organizing the activities of legal sub-
jects, including establishing the limits of the possible
behavior of legal subjects, protecting against illegal
interference by other subjects and obliging the guilty
to restore the violated rights and apply measures
of legal responsibility to them for the offenses com-
mitted;

— is carried out within the limits of the regulated
terms and procedures (grounds or conditions for
committing certain legal actions; a list of necessary
stages, actions, operations, as well as the sequence
of their execution; the procedure for recording the cir-
cumstances of the actions and their results; permissi-
ble consequences of legal actions, etc.) [13, p. 52].

According to the spheres of implementation,
legal activity is divided into legal practical activity
and legal scientific activity. Legal practical activity is
a system of conscious and voluntary actions of law-
yers within the limits of the powers (rights and duties)
established by the norms of law with the use of legal
means and instruments, which are carried out within
the limits of the law and have legal consequences
[13, p. 53].

In addition to the general features inherent in
legal activity, legal practice also has certain special
features that reflect its uniqueness, in particular:

— is associated with constant work on legal texts
(laws, court decisions, scientific literature), the objec-
tivity of lawyers in their professional activities, the use
during their implementation of such professional cat-
egories as guilt, causality, responsibility, etc.;

— refers to law-making (establishment, change
or cancellation of legal norms, which is expressed
in the preparation and adoption of normative legal
acts), legal interpretation (legal concretization), legal
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implementation (in the forms of compliance, imple-
mentation, use of legal norms) and legal application
(preparation and adoption of an individual legal deci-
sion in a legal case based on legal facts and specific
legal norms);

—is expressed in legal actions and operations — pur-
poseful, planned, which require professional and legal
skills, abilities, methods, training, technical equip-
ment, etc.;

— involves obtaining a result using legal means
and various methods, the occurrence of legal con-
sequences or the creation of conditions for actions,
the performance of which determines such conse-
quences [13, p. 54-55].

O.F. Sakun includes such elements as typical ele-
ments of legal activity:

— programming of search, verification and evalua-
tion of factual information, which is carried out in com-
pliance with the freedom of choice of work methods;

— search for legal information, its availability,
information saturation of the performed work;

— legal assessment of the facts presented or found,
based on the formal certainty of the work being per-
formed;

— selection of legal norms and obtaining a legal
opinion as a manifestation of the appropriate degree
of creative independence in solving legal cases
and legal tasks;

— conducting negotiations within the legal frame-
work, presentations in courts and other bodies, medi-
ation in conflict resolution, which does not exclude
the appropriate level of risks;

— preparation and execution of legal documents in
the form of decisions, references, proposals, develop-
ment and justification of positions, which provide for
the appropriate pace and continuity of work perfor-
mance, involvement of technical means;

— control over the process and results of someone’s
activity, controllability and responsibility of one’s
own activity, etc. [11, p. 798-799].

From the above, it can be seen that the indicated
signs and elements of legal activity can be projected
onto legal aid as one of the types of practical legal
activity.

According to the Law of Ukraine «On Free Legal
Aidy», legal aid is defined as the provision of legal
services aimed at ensuring the realization of human
and citizen rights and freedoms, protection of these
rights and freedoms, and their restoration in case
of violation [14].

By legal services, the legislator understands
the provision of legal information, consultations
and clarifications on legal issues; drawing up state-
ments, complaints, procedural and other legal docu-
ments; representation of a person’s interests in courts,



AKTyanbHi NUTAHHS IOPUIUYHOI HAYKH

other state bodies, local self-government bodies,
before other persons; ensuring the protection of a per-
son from prosecution; providing a person with assis-
tance in ensuring the person’s access to secondary
legal assistance and mediation [14].

Conclusions. It seems that the legislative defi-
nition of legal aid does not reflect the full essence
of this concept, since it is not enough to define legal
aid only as the provision of legal services. It would be
appropriate to approach the consideration of the con-
cept of legal aid both from the point of view of legal

activity and from the position of legal service, since
legal aid as a process flows and occurs as a legal
activity of a qualified subject (attorney or specialist
in the field) and is expressed externally in the form
of legal service as a result of practical legal activity.

It can be concluded that the study of the concept
of legal aid and consideration of its various com-
ponents represent an important research link that
ensures the development of the mechanism of obtain-
ing and providing legal aid to individual and collec-
tive subjects.
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Jlnuko B.C., Measnuk O.B. 10 IIUTAHHSA ITPO MOHATTS MPABOBOI AOIIOMOT'H

Y emammi oocniooicyromocs nowssmms i 6uou npasosoi donomoeu. llpoananizosano meopemudii nioxoou 0o
BUBHAUEHHSL NOHAMMSA NPAB060i 00NOMO2U, ii Xapakmepy ma npupoou, a MarKox#c Cni6GIOHOWIEHHS NOHAMMS NPAGO-
601 donomoeu 3 MAKUMU NOHAMMAMU K KFOPUOUUHA OONOMOAY, «NPABOGI NOCIIY2UY», KHOPUOUYHE NOCTYEUY.

Oxpecneno nacmynmi 0coonuei 03HaxKu 1PUOUUHOL OISILHOCI. 38 S130K 3 NOCMIUHOI0 POOOMOI0 HAO 1OPUOUY-
HUMU MEKCMAaMul, 00 EKMUSHICIIO I0PUCMIE Y NPOGeCiinill OISLIbHOCMI, SUKOPUCMAHHIM Ni0 4ac il 30IUCHeHH s
MAKUX RPOGeCilinux Kame2opill, K BUHHICMb, NPUYUHHICMb, GIONOBIOAILHICHL MOWO, BIOHOWEHHS 00 NPABOMEOD-
wOCMi, NPAsOMIYMAa4eHHs, NPAeopeanizayii ma npaso3acmocy8anHsl, GUPANCEHHS 8 IOPUOUUHUX OIIX Md ONePaAyisix
— YINeCnpsAMOBAHUX, WIAHOBAHUX, IKI 6UMACAIONb NPOPECIHO-NPABOBUX HAGUYOK, YMIHHSL, NPULIOMIG, NI020MOBKU,
MEXHIYHOI OCHAUWEHOCTI MOWO0; 00EPICAHHS Pe3VIIbmany 3a gonomozoro npasosux 3acooie i pisHUx cnocoois,
HACMAHHA 10PUOUYHUX HACTIOKI8 aDO CMEOpeHHsi YMO8 OJis Oill, BUKOHAHHSL IKUX 0OYMOBTIIOE MAKI HACTIOKU.

Bcemanosneno, wo 3axkonooasue usnauenHs npagHutoi 0onomozu He 6i000padcac NoGHoI CymHocmi ybo2o
HOHAMMSL, OCKLIbKU HeOOCMAMHbO GUHAYAMU NPAGHUY)Y OONOMOZ2Y Julie SIK HAOAHHSA NPpasosux nociye. JloyinbHo
0y10 6 nioxooumu 00 po32isady NOHAMM NPAGHUYOL OONOMO2U K 3 MOYKU 30PY I0PUOUYHOL OIsLIbHOCHI, MAK i 3
nO3uYii npasoeoi nocyau, OCKIIbKU NPasHuya 00NoMo2d sIK npoyec nepemixac i 6i00yeaemvcst K 10puUOUYHa Oisity-
HIcmb K8aihikosanozo cyb exma (adsokama abo axisysi y 2aiy3i) ma GUPANCAEMbCs HA306HI Y 8UIA0L NPABoeol
nocuyeu sk pe3yibnmanty RPakmudtol I0puOudHol OLLIbHOCHIL

3pobnerno 6UCHOBOK, W0 UEUEHHS NOHAMMS NPABOBOT OONOMOU A PO32TAO 1T PIBHOMAHIMHUX CKAAO0BUX NPeo-
CMasAms coboi 8aANCIUBY OOCTIOHUYLKY JIAHKY, KA 3a0e3neyye po3GUMOK MEXAHI3MY OMPUMAHHS | HAOAHHS
npasosoi donomoeu iHOUBIOYAIbHUM MA KOLEKIMUBHUM CYO 'EKmanm.

Kiouosi cnosa: npasnuua donomoea, 0puoudHa OisibHiCmb, NPAKMUYHA I0PUOUUHA OIUILHICTb, NPABOsa
nocruyea.

211



